THE CASE FOR DEROGATING LONGER DISTANCE RURAL BUS SERVICES FROM EU HOURS REGULATIONS
Introduction

European law provides for maximum hours of work and driving periods, and minimum break periods for vocational drivers.  Rules also govern the precise way in which these hours and rest periods are recorded.  These apply equally to truck, coach and bus drivers.  

Under a long established derogation, local bus services in the UK are generally exempt from EU regulations, and are covered instead by UK domestic regulations.  These are more relaxed in respect of the hours of work and rest, but also significantly so in respect of the way records are kept.
Based on an arbitrary distance limit, set many decades ago, which takes no account of recent trends in centralisation of service delivery in the UK public sector, nor the impact of longer journeys to work, a local bus service is covered by the domestic regulations if the total maximum route length (including one-off deviations) is less than 50 kms (31.6 miles). Route lengths over that are deemed long distance, and must  conform to EU regulations.

As EU requirements become tighter, so, at the same time as the delivery of services such as health and education is being centralised, the cost of providing bus services to such locations is becoming ever more costly.  Thus this is an issue which impacts greatly, and most specifically, on the more rural parts of the country.
Recent changes to EU regulations, and Parliamentary scrutiny of them
The Government introduced Statutory Instruments in the House of Commons on 12th June, and the Lords one week later to introduce new EU regulations which came into force variously from April this year through until December. The new regulations concern the extent of rest periods (from April), and record-keeping (from December).

At debates in both Houses, concern at the cost impact on rural bus services was raised.  In the Commons, the Minister dismissed rural bus operators’ claims as “doom and gloom”.  He clearly was not aware of the service withdrawals and other impacts the regulations were already having in deeper rural communities. He said nothing could be done because there was no support for the UK elsewhere in Europe.  One week later, in the Lords, that was toned down and the Minister suggested that there could be some benefit from considering a possible new derogation by the EU.  
Whenever the industry has repeatedly voiced its concerns at this regulation, for at least three years at SME meetings with successive Ministers and elsewhere, DfT has retorted that responsible operators should not be against safety-enhancing measures.   This is absolutely right, but it is the rostering inflexibility that we are arguing against, and the cost of implementing it, given there is no evidence to show that drivers working in deep rural areas are more of a safety risk or in fact drive for longer than those in semi-urban or urban areas.  Hours of work are usually well below the EU maximum, even on UK derogated routes, not least because of the relative paucity of timetabled work available in such parts of the country, so that is not the issue.
In both Houses, the Minister wrongly claimed that the industry had not raised any concerns at the appropriate stage, but offered to meet rural bus operator representatives to discuss the issues with them.
In order to maintain a semblance of financial viability, some operators have meantime ‘split’ longer routes into a series of shorter ones, requiring passengers to change buses (if connections are available) where before through routes existed. That qualifies the new route for UK domestic derogation.  Some routes have been abandoned.

The Lords debate drew considerably on passengers’ experiences where rural bus services have been split. It has lead to clear customer disbenefit; there are situations in which rural residents who have hitherto enjoyed through bus journeys to and from their local Hospital or Sixth Form College cannot make the trip at all, and are therefore denied access to healthcare and education services as a direct result of the regulations. Others are now required to change buses en route, or, sometimes, quite absurdly as they see it, are required to get off the bus and then re-board for the remainder of the journey.  Whichever, it reduces the attractiveness and relevance of using local buses, and, because of the ever greater need for transport in rural areas to access centralised goods and services, it can be deduced that environmentally damaging increased car use will result. 
It is a fact that the Explanatory Memorandum issued by the Department for Transport to both Houses is significantly deficient on the cost impacts of the regulations to rural bus operation, and therefore the probable social impacts, specifically and discriminatorily in such rural areas.
DEFRA has responsibility to ‘rural proof’ all legislation before Parliament.  It would appear that it either failed to do (presumably because it was secondary legislation), or it did so, and based on the misleading Explanatory Memorandum, concluded that there would be no adverse impacts. Yet there manifestly are.

BBC Politics Show

BBC South West picked up on the Lords debate and majored on it in the regional part of the show on 24th June.  The report included a statement by our Department for Transport and one by the European Commission.

The DfT said “…….In the light of the recent concerns raised, we have invited representatives of rural bus operators to meet DfT officials.  Such a meeting would explore the extent of the problem and possible solutions within the constraints of the EU Regulation”.

The European Commission said “Were there to be reasonable justifications for further derogations drawn to our attention, we would of course examine them very carefully”.

What are the “Reasonable justifications”?

There are those that are external to the transport industry and those that are internal to it. External to the industry, there is certainly the very basic issue of equality of treatment of UK citizens in different parts of the country, as well as economic, social and environmental considerations.  It is not appropriate for the industry to promulgate the non-transport costs to society from these changes.  Suffice to say, however, that the rules directly lead to higher unit costs for providing services in rural areas where fares are already higher and services are very thin, whilst at the same time leading to reductions in Saturday service levels in rural areas (ATCO representatives have confirmed this trend but claimed not to know its cause) with consequential social disadvantage especially for rural teenagers.  As the Politics Show illustrated, there are other social disadvantages for the indigenous rural population too, not least, as described above, already concerning reduced access to health and education services.
The principal transport ‘reasonable justification’ lies in the fact that there has been no research, nor is there any evidence, that driving buses in rural areas is intrinsically more fatiguing or stressful than in urban areas.  Ministers and officials imply that rural operators oppose rules to limit their staffs’ workload; this is simply not the case, we are demanding that our bus services are not discriminated against by being classified the same as long distance, non-stop, coach or truck journeys.

Nonetheless, the strongest argument is that rural bus services should be treated no differently than other registered local bus services.  There never has been, nor is there now, any safety or economic case whatsoever, for this discrimination.
Why do the rules impact so specifically on rural bus services?
Rural bus services over 50kms are fundamentally different from national or regional express services.   

Express services are generally operated by separate vehicle types, distinguishable as such.  In many (but not all) cases, they overlay ‘all stops’ local bus services, even if they are registered as local services themselves.  Vehicles and drivers tend to be dedicated to the route network, if only for reasons of brand recognition. The owners of those brands may not seek to encourage local use, because of consequential ‘seat-blocking’ by short distance passengers. This is likely to become more prevalent with the advent of England-wide free concessionary travel from April 2008.  Express routes are, in essence, akin to long distant freight, with occasional drops.  It is thus appropriate for their drivers to be governed by the same regulations.
Local bus services, whether in urban, semi-urban or rural areas, by comparison, provide stopping services, often in rural areas with smaller vehicles (but not always), over shorter distances.  They can be likened to smaller local distribution vans, the drivers of which are governed by much less stringent requirements both in respect of hours worked and records kept.  Not only are local bus services over 50kms governed by stricter EU rules than their urban or semi-urban counterparts, but EU rules are applied to bus services in this country much less flexibly than for road haulage.  Bus services are thereby inflicted by a double regulatory hit.
Local bus services in rural areas, tend to be provided by vehicles working a mix of routes, some over 50kms some under that arbitrary limit.  Drivers tend to work between different routes from a depot or operating base to maximise efficiency within the law. The driver of a 3.5 hour round-trip on an EU route may, for example, ideally then use the same bus to drive a 1.25 hour round-trip under derogated UK law. This is because rural bus routes tend to run at hourly or two hourly intervals, so without this interworking, the impact of the EU 45 minute break is, in practice, either 60 or 120 minutes.  Public timetabling is fundamentally different to a truck pulling into a layby or service area for 45 minutes precisely.  Flexibility is therefore essential if costs are to be minimised - an appropriate objective in any commercial business, but in rural areas with a much higher proportion of the route mileage being procured using public funds, it is equally important to the community that it should endeavour to seek best  value for scarce public funds. The present regulations deny it. 

The problem operators now face is that mixing work to maximise efficiency means that EU rules are effectively extended across the entire local network (or a much greater extent than it would if the vehicles and drivers could work route types in isolation) so that many routes under 50kms, which in urban or semi-urban areas would have the cost benefit of the UK derogation, do not in practice benefit from it in rural areas.  Costs are therefore raised across the network. If networks are disaggregated into EU and UK sectors, with different drivers and vehicles for each, costs are increased by the inflexibility.  The result, therefore, is the same.
In urban or semi-urban areas, even if any routes are subject to EU rules, generally there are sufficient volumes of both that separate vehicles and drivers can be applied to each sector, thus avoiding the network-wide cost increase. 
The two specific changes to the Regulations debated in both Houses last month extenuate the growing cost gap between the requirements of EU law and derogated UK law.  Routes subject to EU regulations have a much heavier cost burden than implied solely by the recently introduced changes themselves.  It is the cumulative impact of regulatory change after regulatory change that has made this so, and it is in rural communities that route networks are now in jeopardy directly and specifically because some parts of them are longer than the arbitrary 50kms.
What are the changes to the regulations, in practice?
The two rules concerned, do nonetheless change things significantly.  

Change to weekly rest periods
The change to weekly rest periods was introduced before the legislation to give effect to it was laid before Parliament and has not, up to now, been enforced by VOSA.  With the passage of the legislation through Parliament, that will change.

Hitherto drivers on EU work were required to take a 45 hour consecutive rest period every three weeks, but this could be reduced to 36 hours so long as the shortfall was made up by the end of the third week.  Now the 45 hours must be taken every second week, and there is no reduction and make up facility.

Unlike express coach services, rural bus services do not generally operate on Sundays. 
With operation seven days a week, it would be possible to roster a driver to rest for two consecutive days during the week, and then work Sunday.  Without Sunday operation it follows that this is not possible, and therefore the driver, rests Sunday, plus either Saturday or Monday to meet the 45 hour consecutive rest period requirement.  As Monday is a “normal” day – especially with Colleges open and outpatient’s appointments at Hospitals - the only cost effective option is for the consecutive rest day to be Saturday.  Thus it is that there tends to be fewer rural bus services on Saturdays than weekdays, not necessarily because there is less demand. 

Rural bus services tend to start out at about 0700 hrs and finish by 1830 hrs, and under the former rules a driver could work two Saturdays out of three and still make the average 45 hours off by the end of the third week. They have therefore tended to be organised such that the number of drivers required on Saturday is two thirds of the Monday to Friday requirement.   

The new rules effectively now require Saturday and Sunday off together every second week, so that either the number of drivers required to cover the roster is increased or the volume of Saturday output is reduced by some 25% to rebalance the existing staff roster.  Even if the number required is increased, it does not follow that there is any work for them to do on weekdays, bolstering inefficiency and cost to the procuring authority.
Many rural routes are operated by small but highly efficient outstations, offering drivers employment closer to home than would otherwise be the case, strengthening the rural economy.  In these circumstances, Saturday work is even less able to be covered cost effectively, and the impact of this makes more severe cuts likely.  An example of a typical outstation roster from Cornwall is attached to illustrate this. Closure of these rural outstations, as has happened widely in East Anglia, brings directly negative consequences for the local economy, whilst increasing the carbon footprint of the bus driver now using private transport to reach a centralised depot, merely to drive empty to the starting point of the bus route, and vice versa at the other end of the day.  These wider disbenefits to the community result directly from the application of EU driver hours regulations to rural bus routes, and, as indicated above, not just limited to routes over 50kms.
The impact of this on staff morale is discussed later in this paper.

New requirements for record keeping

Record keeping requirements for drivers working routes under 50kms is minimal and straight forward. It is entirely office-based. 
Until the end of this year, the requirement for drivers working on routes over 50kms is more stringent, demanding stricter (and therefore costlier) record keeping regimes, with drivers required to carry documentation with them whenever working such routes. From the end of 2007 this EU burden becomes significantly greater.  Whereas today a driver that has worked a route over 50kms must carry a timetable for the route and a roster showing his rest periods during a prior period, in future a tachograph has to be used, the type depending on when the vehicle was first registered.  This requires new equipment to be purchased, vehicles to be refitted, and parallel completely new multiple record keeping regimes to be introduced.
Because of the current ‘timetable and roster’ derogation, buses are generally not fitted with tachograph equipment, and whether analogue or digital ones are fitted to meet the new regulations, there is an added capital cost of about £1.6k per vehicle plus on going periodic calibration and re-sealing costs.  
Purely rural bus operators tend to have fleet sizes of 40 to 50 vehicles, so capital investment of £65k plus is required just to fit the equipment.  Because this is considered a revenue item, capital is generally not available from finance institutions for this type of expenditure, which, therefore fully paid from cash flow, amounts to the deposit on upwards of five new vehicles, the accessibility and environmental benefits of which are therefore denied.    If these costs are minimised by fitting only certain vehicles, then the flexibility in the way vehicles can currently be used efficiently, will be greatly diminished.   All of this is only for the manner in which work and rest periods are recorded, and does not of itself enhance safety at all.
It has been indicated that, with the digital tachograph, which has to be fitted to newer vehicles, a driver changeover takes up to 7 minutes of time for the electronic changeover, and this means that schedules will have to be recast and slowed down simply because of the new record keeping requirement, with consequential further cost increases. 
None of this is required if the route network is made up of routes only under 50kms, and, importantly, none of these costs are referred to in the Explanatory Memorandum issued by DfT.  Indeed, at paragraph 5.7 that document reads “There should be no significant additional costs for law abiding operators and drivers.  There are general costs for operators associated with enforcement, but these are already incurred under the existing EU drivers’ hours rules”.  In respect of local bus services, that is plainly completely wrong, and there is a significant additional cost impact, specifically in some of the most sparsely populated areas of the country, resulting in some of the greatest social disbenefits.
What are the practical consequences of these changes?

The changes impact on businesses, their employees, and their customers in the wider community that they serve, including rural local authorities that are faced increasingly with the choice of redirecting funds into bus services from others with a higher electoral priority, or letting longer distance local bus services wither.

The impact for businesses is that our costs are increased, and in a way that is completely artificial.  A green or red bus running one route is intrinsically no different to a green or red bus running another one, yet the law is unnecessarily divisive and pushes up the cost of running all local bus services in a rural area because some of them are over 50kms.  This undermines business economics, and public policy towards rural bus transport becomes less committed, with an inevitable consequential drain on investor confidence.

Arguably the impact on staff is much greater. EU law artificially limits their earning capability still further than it was two years ago when the Road Transport Directive introduced more restrictive controls on rural bus drivers than apply to their colleagues driving urban bus routes that come under the auspices of the Working Time Directive. Constrained income can reasonably be expected to increase stress levels and, in time, staff turnover, with fewer recruits coming into the industry in such areas. But, as shown, in rural areas, however, it can be expected to lead to loss of employment.
In the more immediate term, drivers employed on EU work are much more constrained as to their time off flexibility, and therefore not only have their income capped more stringently than their UK colleagues, but are also less able to meet their personal work-life balance aspirations in line with Government’s social policies. It is not that the employer wants to be inflexible and deny family-friendly practices, it is much more that impact of EU law on rural bus services denies it.   There is copious evidence in rural areas where work on separate rosters for EU and UK work exist, that the former are constrained by staff shortages whilst the latter are not.

Further, because drivers are at the forefront of the customer interface, they are already facing considerable extra ire from customers where routes have been split, such as in Cornwall.  It has been confirmed that this was also the case in Sussex when VOSA forced the splitting of a route there some years ago.

These changes therefore undermine customer confidence (especially in respect of local authorities), undermine investor confidence, and undermine employee job satisfaction.  Against all that, there is neither evidence that they increase safety, nor that rural bus services to which they are applied has a poorer safety record in the first instance that requires to be dealt with.  
In short, the Regulations are an answer seeking a question, and ‘tick no Government policy boxes’ at all.

What should be happen next?

We are seeking changes to bring the law on the provision of all rural bus services in line with that which applies for urban and semi-urban services.  Anything short of this would still amount to direct and specific discrimination against rural communities and their service providers.

We understand and accept that there may well be a case for tighter regulation of hours of work, driving and rest, for drivers employed on genuinely long distance work with consecutive hours of repetitive driving without a break.  That is manifestly not what rural bus driving is about – it is concerned with stop start work, interchange with customers, and dwell times at the end of route lengths which, for just over 50 kms, would typically be about every 1.5 hours.  Rural bus driving is, in short, like urban bus driving but facing fewer traffic hazards, and with more customer interface. 

The basic structure is already in place to ensure that only genuinely registered local bus services secure the benefit of any relaxation of EU regulations, and that is in the arbitrarily determined and enforced VOSA requirement that the distance between timing points on a registration timetable must not be more than 15 minutes apart.  There is no legal basis for this, it is an administrative regulation only, but serves well to make the distinction between a local bus service and any other service such as regional or national express.

We further believe that there should be some form of independent certification that the route subject to derogation genuinely serves to meet the basic transport needs of the local community, and is not a type of excursion to a point further afield.  We believe that the obvious arbiter of this is the transport authority, in most cases this will be the Shire County.  This already applies in situations in which population scarcity means that times between registered stops are sometimes already greater than 15 minutes.
We do not believe that it is appropriate to seek to modify the 50kms to a higher figure. There are two reasons for this.  Firstly, there will always be some routes that fall just outside the boundary between the two laws, wherever that boundary is set.  Secondly, and much more fundamentally, the whole travesty of the existing situation arises from the arbitrary setting of a distance related boundary which even then had very little to do with the demand for travel, and now much less so.  
We therefore recommend:

1 That a derogation is made for registered local bus routes on which all consecutive timing points are not more than 15 minutes apart (subject to the rare exceptional circumstances indicated above), and
2 Where the route length is in excess of 50kms, that it is certified by the local transport authority as being a route that is necessary to meet the transport needs of rural populations to reach those locations where their services are routinely delivered.
If these two tests are met, then UK derogated law should be applied.

We believe that the application of these tests will ensure that only genuinely rural local bus services will benefit from the derogation, and operators will not be able to exclude themselves from recognised and long established law designed to ensure safety standards are met by limiting drivers’ hours of work and rest periods.
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